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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC17-00192 
CASE NAME: KOSKIE VS. CONSTANCE 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT 
 FILED BY STEVE KOSKIE 
* TENTATIVE RULING: * 
 
Cross-defendant Koskie’s motion to strike the cross-complaint of Constance Therapeutics is 
denied without prejudice to renewal on the basis of later events. 
 
The sole basis for the motion is that cross-complainant Constance, a corporation, is now 
unrepresented by counsel.  The corporation’s counsel was granted leave to withdraw in May, 
and no substitute counsel has appeared since then. 
 
Koskie is correct that unless and until Constance finds counsel, it will be unable to take any 
action in this litigation – including (for example) responding to discovery, making or opposing 
motions, or appearing at trial.  That disability may well result in future acts of noncompliance or 
nonresponse that generate grounds for striking its pleadings. 
 
On the present state of the record, however, there is no justification for striking anything.  
The cross-complaint was perfectly permissible at the time it was filed, because it was filed by 
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then-counsel.  It does not become retroactively impermissible with counsel’s withdrawal.  And if 
Constance does find counsel in the future, the pleading will be waiting for them. 
 

 

 2.  TIME:  9:00   CASE#: MSC17-02539 
CASE NAME: MANCHENO VS. BANIQUED 
HEARING ON MOTION TO STRIKE COMPLAINT & REQ. FOR ATTY. FEES & COSTS 
FILED BY BRIAN BANIQUED, et al. 
* TENTATIVE RULING: * 
 
Defendants Brian Baniqued, Baniqued Commercial Real Estate and Baniqued Realty 
(collectively, “Baniqued”) move to strike all three causes of action contained in the complaint 
filed by plaintiff Juan Mancheno under the anti-SLAPP statute, Code of Civil Procedure § 425.6. 

The motion is granted in part. 

Request for Judicial Notice 

Baniqued seeks judicial notice of the complaint in this matter. The request is denied as 
superfluous.  The complaint is contained in the Court’s file and is before the Court in connection 
with the anti-SLAPP motion. 

Anti-SLAPP Motion 

Before reaching the merits of the anti-SLAPP motion, the Court notes that Mancheno sought – 
and received – multiple extensions of time to oppose the anti-SLAPP motion.  The last 
extension, granted by the Court on an ex parte basis, required Mancheno to file his opposition 
on July 19, 2019, and serve it by fax and e-mail.  Baniqued asserts that Mancheno failed to do 
so.  A proof of service filed on July 29, 2019 says he did.  However, even if Mancheno’s 
opposition was tardy, Baniqued does not appear to have suffered any prejudice as a result, as 
he has been able to file his reply.  Accordingly, the Court considers the opposition on its merits. 

Deciding Baniqued’s motion potentially requires the Court to undertake a two-step analysis.  
First, the Court must determine if the conduct Baniqued allegedly engaged in is activity 
protected by § 425.16.  If the Court answers that question in the negative, the analysis stops 
and the motion must be denied.  If the Court answers that question affirmatively, the Court must 
then analyze Mancheno’s probability of prevailing on the merits.  Navellier v. Sletten (2002) 29 
Cal.4th 82, 88-89; Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 67. 

Relevant Statute 

Section 425.16(b) provides, in relevant part: 

A cause of action against a person arising from any act of that person in 
furtherance of the person’s right of freedom of speech … in connection with a 
public issue shall be subject to a special motion to strike, unless the court 
determines that the plaintiff has established that there is a probability that the 
plaintiff will prevail on the claim. 

In making its determination, the court shall consider the pleadings, and 
supporting and opposing affidavits stating the facts upon which the liability or 
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defense is based. 

Under § 425.16(e), the phrase “act in furtherance of a person’s right of petition or free speech” 
is defined to include 

any written or oral statement or writing made before a legislative, executive, or 
judicial body, or any other official proceeding authorized by law, [and] any written 
or oral statement or writing made in connection with an issue under consideration 
or review by a legislative, executive, or judicial body, or any other proceeding 
authorized by law. 

Section 425.16(a) commands the Court to construe the anti-SLAPP statute broadly. 

Allegations of the Complaint 

Mancheno filed his complaint on December 26, 2017.  The complaint was filed in pro per; it is a 
little hard to follow in its narrative, and it is improper in format.  As pertinent to the anti-SLAPP 
motion, the Court summarizes the allegations here. 

Since early 2011, Mancheno and the defendants had business relationships in the real estate 
and mortgage industry, as well as personal relationships beginning at various times.  
(Complaint, First Cause of Action, ¶ 7.)  Brian Baniqued and Mancheno were business partners 
and co-owners of a real estate franchise called Century 21 Pinnacle.  (Id.) 

The complaint alleges four sets of allegedly defamatory statements.  Restating them in 
chronological order of alleged occurrence: 

First, in late 2011 to early 2012, all defendants allegedly conspired to provide 
falsified/forged/manipulated documents and false testimony to the FBI, in an effort to spur an 
investigation of Mancheno for mortgage fraud, wire fraud, and money laundering.  (Complaint, 
Second Cause of Action, ¶¶ 1, 8; Third Cause of Action, ¶¶ 1, 8.)  Defendants’ efforts were at 
least partially successful.  In January 2013 the FBI raided Mancheno’s offices, his residence, 
and his bookkeeper’s residence, allegedly as a direct result of defendants’ scheme to falsely 
incriminate him.  (Second Cause of Action, ¶¶ 7, 11; Third Cause of Action, ¶ 7.)  Defendants 
made certain that the media was present to record and broadcast the FBI raid of Mancheno’s 
office, further defaming him.  (First Cause of Action, CCAR Hearing, ¶ 7.)  

Second, in December 2016 Mancheno received from Elizabeth Davoudi several e-mails “sent, 
forwarded, and/or re-transmitted by” Baniqued, Ali Davoudi, Reginald Robinson, and Elizabeth 
Davoudi.  (Complaint, First Cause of Action, Defamatory Emails heading, ¶ 1.)  The content of 
the e-mails can be summarized as accusing Mancheno of forging and altering records, and of 
attempted murder.  (Defamatory Emails heading, ¶ 2.) 

Third, in August 2017 Mancheno initiated with the Contra Costa Association of Realtors (CCAR) 
an ethics proceeding related to Baniqued’s “smear campaign” against him.  The “smear 
campaign” related to the allegedly false statements and information defendants provided to the 
FBI.  (Complaint, CCAR Hearing heading, ¶¶ 2-4.)  It appears from the complaint that the 
substance of the allegedly false statements and information defendants provided to the FBI was 
repeated at the CCAR hearing.  (Id.) 

Finally, the day before what Mancheno calls the CCAR hearing, defendant Ali Davoudi allegedly 
sent defendant Brian Baniqued one or more text messages stating Mancheno “shot at [Ali 
Davoudi] and [Mancheno] pointed a gun at [Ali Davoudi]” and “Juan Mancheno is a criminal in 
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Contra Costa County where he got away with murder.”  (Complaint, First Cause of Action, 
CCAR distribution heading, ¶ 1.)  Baniqued then distributed those text messages to another 
CCAR members.  (Id.)  

Based on these allegedly defamatory statements, the complaint alleges three causes of action: 
(1) defamation; (2) abuse of process; (3) fraud. 

Material Sought to be Stricken 

The opposition claims that page 2, line 13 through page 3, line 6 of the motion identifies a 
“hodge-podge” of “particular allegations” to be stricken.  (Opp. 2:18-19.)  But the cited portion of 
the motion does not seem to identify the allegations to be stricken; rather, it seems to be a 
summary of the allegations in the complaint. 

Although the opposition suggests that the anti-SLAPP motion seeks to strike only portions of the 
complaint, the Court reads the motion as seeking to strike the entirety of the complaint.  (See, 
e.g., Mot. at 2:8-9 [“each of the causes of action are [sic] subject to a special motion to strike”].)  
The Court’s view is bolstered by the reply brief, which concludes by asking the Court to strike all 
three causes of action.  (Reply 7:6-8.) 

The Court will proceed on that basis. 

Protected Activity  

In determining whether Baniqued’s alleged activity was protected activity within the meaning of 
§ 425.16, the Court must analyze each allegation or claim and determine if it is merely incidental 
or collateral to a cause of action.  Allegations or claims that are merely incidental or collateral to 
a cause of action are not subject to an anti-SLAPP motion.  Sheley v. Harrop (2017) 9 
Cal.App.5th 1147, 1168-71.  

A claim may be stricken if petitioning activity itself is the wrong complained of, rather than 
merely a step leading to some different act for which liability is asserted.  Park v. Board of 
Trustees (2017) 2 Cal.5th 1057, 1060.  (The anti-SLAPP motion incorrectly cites the “gravamen” 
or “principal thrust” standard, which predates our Supreme Court’s decision in Baral v. Schnitt 
(2016) 1 Cal.5th 375.  Baral and its progeny changed the standard to the one articulated here.) 

As set forth above, Mancheno complains about four sets of allegedly defamatory statements, 
and alleges three causes of action.  The Court analyzes each in turn.  

Allegedly False Statements to the FBI 

It is well settled that communications to law enforcement are within the ambit of § 425.16.  See, 
e.g., Walker v. Kiousis (2001) 93 Cal.App.4th 1432, 1439; Chabak v. Monroy (2007) 154 
Cal.App.4th 1502, 1511. 

Opposing the motion, Mancheno seems to backpedal from the allegations in the complaint, 
submitting declarations and e-mails that he contends show that the allegedly false FBI reports 
were about ancillary things, or perhaps never happened at all.  But he cannot defeat his own 
allegations in order to oppose an anti-SLAPP motion.  As the First District Court of Appeal put it, 
an anti-SLAPP motion “is brought against a ‘cause of action’ or ‘claim’ alleged to arise from 
protected activity. The question is what is pled – not what is proven.”  Comstock v. Aber (2012) 
212 Cal.App.4th 931, 942.  See also Schaffer v. City and County of San Francisco (2008) 
168 Cal.App.4th 992, 1004 (demonstrating that alleged statements were in connection with 
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an issue under consideration by the district attorney brought the statements within the 
anti-SLAPP statute). 

The complaint unmistakably alleges that the defendants (including Baniqued) made false 
reports to the FBI.  Further, those false reports are the only facts that underlie the second cause 
of action (abuse of process) and the third cause of action (fraud). 

Plaintiff further argues that the reports to the FBI, having been false, cannot be protected 
activity.  That argument has more to do with the second step, probability of success (discussed 
below). 

The allegedly false statements to the FBI are protected activity within the meaning of § 425.16. 

Statements made during the CCAR Hearing 

The only argument Baniqued provides to support the conclusion that statements made 
during the CCAR Hearing constitute protected activity is found on page 6 of the motion.  
Baniqued says: 

Defendants’ conduct in participating in the CCAR administrative hearing, which 
was directly related to their report to the FBI of Plaintiff’s criminal activity, also 
constitutes protected activity.  “Section 425.16 encompasses any cause of action 
against a person arising from any statement or writing made in, or in connection 
with an issue under consideration or review by, an official proceeding or body.  
(Briggs v. Eden Council for Hope & Opportunity (1999) 19 Cal.4th 1106, 1114.) 

Notably, Baniqued does not appear to be arguing that a CCAR administrative hearing as such 
could constitute “an official proceeding or body”, such that statements made to such a hearing 
would be protected activity independent of anything that happened with the FBI.  He argues only 
that the statements allegedly made to the CCAR hearing are protected because they are 
“related to” the statements made to the FBI. 

It is beyond dispute that an FBI investigation is an official proceeding within the meaning of 
§ 425.16.  However, it is hard to see how repeating information provided to the FBI in a totally 
unrelated, nongovernmental forum could be considered to be “in connection with” that FBI 
investigation (which is what it appears Baniqued is arguing here, given the assertion that it was 
“directly related to their report to the FBI”).  Later repeating information provided to law 
enforcement in an unrelated forum does not necessarily advance or impede law enforcement’s 
activity based on that information.  Indeed, here, the FBI raided Mancheno’s offices and 
residence (apparently based on defendants’ reports) long before the CCAR hearing.  It is not 
even clear to the Court from the material presented that an FBI investigation remained active or 
ongoing at the time of the CCAR hearing; given the lapse of time between the raids and the 
CCAR hearing, a reasonable inference would be that the investigation had concluded.  The 
Court is unable to imagine how repeating, in August 2017, the information that had been relayed 
to the FBI in late 2011 or early 2012 is “in connection with” the FBI investigation.  Under 
Baniqued’s reasoning, a person would be free to make some report to the police, which they 
might or might not pay any attention to (a protected activity), and then turn around and send the 
same assertions to the general press, arguing that the latter is automatically protected because 
of the former.  That is not the law. 

In any event, Baniqued had the burden of making a prima facie showing that the statements 
made in the CCAR hearing are protected activity, and the scant argument provided does not 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   08/02/19 

 
 

- 6 - 

carry that burden. 

Defamatory E-Mails 

The motion makes no argument that the defamatory e-mails are protected activity within the 
meaning of § 425.16.  While the e-mails appear at least tangentially related to the allegedly false 
FBI reports, no argument or authority directly addressed to the e-mails is provided by the 
motion.  Baniqued had the burden of demonstrating that the defamatory e-mails were protected 
activity, and the motion does not carry that burden.  The Court declines to conclude that 
composing, sending, forwarding, or otherwise publishing the allegedly defamatory e-mails is 
protected activity. 

Ali Davoudi Text Messages 

The motion similarly makes no argument that the text message(s) sent by Ali Davoudi to 
Baniqued are protected activity.  Baniqued had the burden of demonstrating that the text 
message(s) were protected activity, and the motion does not carry that burden.  The Court 
declines to conclude that composing, sending, forwarding, or otherwise publishing the text 
message(s) is protected activity. 

Probability of Prevailing 

Defamation Cause of Action 

The defamation cause of action is supported by more than just the defendants’ reports to the 
FBI, which is the only category of activity the Court has concluded is protected activity.  
Accordingly, the Court need not analyze Mancheno’s probability of prevailing on this cause of 
action at this time.  As noted below, however, it is appropriate to strike the allegations 
concerning FBI reports from this cause of action. 

Abuse of Process and Fraud 

By contrast, these two causes of action are supported solely by allegations concerning false 
reports to the FBI.  Although they include allegations of later statements and admissions, the 
Court understands those as proffered evidence that the 2013 reports to the FBI were false and 
conspiratory, rather than as constituting the torts of abuse of process or fraud in themselves.  
Therefore, the Court must analyze Mancheno’s probability of prevailing on these two causes 
of action. 

Mancheno’s burden of establishing a probability of prevailing is not high.  Overstock.com, Inc. v. 
Gradient Analytics, Inc. (2007) 151 Cal.App.4th 688, 699.  The Court cannot weigh credibility or 
evaluate the weight of the evidence.  Instead, the Court must accept as true all evidence 
favorable to Mancheno and assess Baniqued’s evidence only to determine if it defeats 
Mancheno’s submission as a matter of law.  Only a cause of action that lacks even minimal 
merit constitutes a SLAPP.  Id. 

Baniqued contends that the litigation privilege codified by § 47 of the Civil Code bars these 
causes of action.  The litigation privilege “applies to any communication (1) made in judicial or 
quasi-judicial proceedings; (2) by litigants or other participants authorized by law; (3) to achieve 
the objects of the litigation; and (4) that have some connection or logical relation to the action.”  
Silberg v. Anderson (1990) 50 Cal.3d 205, 212 (citations omitted).  The privilege has been 
extended to statements made to law enforcement agencies for the purpose of spurring an 
investigation.  Hagberg v. California Federal Bank (2004) 32 Cal.4th 350, 358; Comstock, 212 
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Cal.App.4th 931. 

Mancheno argues that because the defendants’ reports to the FBI were false, they are not 
protected by § 47(b).  He supports that assertion with his own declaration and that of Elizabeth 
Davoudi. 

Assuming that the reports to the FBI were false, however, that does not establish (as plaintiff 
argues) that they are therefore non-privileged.  Silberg noted a long line of cases where even 
fraudulent communications and perjured testimony was held to be protected under § 47. Silberg, 
50 Cal.3d at 218.  Both Hagberg and Silberg repeatedly emphasize the absolute nature of the 
privilege provided by § 47.  E.g., Hagberg, 32 Cal.4th at 360.  And perhaps most importantly, 
Hagberg dealt with this question head-on: 

We granted Hagberg’s petition for review to resolve an apparent conflict in the 
decisions of the Courts of Appeal.  Hagberg urges us to adopt the minority view, 
pointing out that the ability to summon the police to accuse another of a crime is 
a potent weapon that is subject to abuse and that can cause great injury to 
reputation and other interests of innocent persons. 

32 Cal.4th at 359.  Our Supreme Court declined to adopt the view urged by Hagberg.  That is, 
the privilege applied.  Penal Code § 148.5 (which provides criminal penalties for making false 
reports to law enforcement) was found sufficient to deter that conduct; potential tort liability is 
not needed to deter false reports.  So it is here.  Mancheno provides no authority to the contrary, 
but merely asserts that because lying to the FBI is criminalized by federal statute, it cannot be 
privileged.  Not so under Hagberg, Silberg, and the cases cited therein.  Indeed, to so hold 
would render the privilege largely illusory, as true reports to law enforcement would not give rise 
to liability in the first place.  The point of the privilege is that the reporting person doesn’t have to 
worry about litigating the truth or falsity of the reports in some later lawsuit, such as this one. 

Disposition 

Baniqued has carried the burden of making a prima facie showing that the report(s) to the FBI 
constitute(s) protected activity.  And Mancheno has not shown a probability of prevailing on the 
two causes of action (abuse of process and fraud) that are based solely on allegations of 
making false reports to the FBI.  Accordingly, the causes of action for abuse of process and 
fraud are stricken.  However, because it is supported by allegations of unprotected activity, the 
cause of action for defamation must be allowed to proceed, although allegations of false reports 
to the FBI, as well as the allegations concerning the media’s coverage of the FBI raid, must be 
excised from the complaint. 

Attorney’s Fees 

Section 425.16(c)(1) says that “a prevailing defendant on a special motion to strike shall be 
entitled to recover his or her attorney’s fees and costs.” 

“[A]ny SLAPP defendant who brings a successful motion to strike is entitled to mandatory 
attorney fees.”  Ketchum v. Moses (2001) 24 Cal.4th 1122, 1131.  A defendant who partially 
succeeds on an anti-SLAPP motion generally is considered a prevailing party and is entitled to 
fees, unless the results of the motion were so insignificant that defendant did not achieve any 
practical benefit from bringing the motion.  Mann v. Quality Old Time Service, Inc. (2006) 139 
Cal.App.4th 328, 340.  Deciding whether the defendant achieved a practical benefit from 
bringing an anti-SLAPP motion lies within the “broad discretion” of the trial court.  Id.  Finally, 
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only those fees that related to the portion of the anti-SLAPP that was successful may be 
awarded.  Jackson v. Yarbray (2009) 179 Cal.App.4th 75, 82. 

Here, Baniqued succeeded in defeating two of the three causes of action pled in the complaint, 
and in excising from the complaint factual allegations concerning defendants’ allegedly false 
reports to the FBI.  It cannot be gainsaid that Baniqued achieved a practical benefit from the 
anti-SLAPP motion. 

Baniqued seeks $4,350 in fees for the work related to the anti-SLAPP motion.  The Court finds 
this a reasonable amount, and would award it if the motion had been entirely successful.  
Of course, it was not.  Because two out of three causes of action in Mancheno’s complaint are 
being stricken as a result of the anti-SLAPP, the Court awards two-thirds of the fees sought, 
or $2,900. 

Baniqued shall prepare an appropriate form of order. 

Further Procedures 

This leaves part of the complaint in place, namely that portion of the defamation cause of action 
not based on reports to the FBI.  Given that the original complaint was filed in pro per and 
plaintiff now has counsel, however, it may be helpful to all concerned if plaintiff now elects to 
clean up his pleading in conformity with this ruling, and in other respects such as format.  On its 
own motion the Court grants plaintiff leave to do so, if he so elects, within 28 days, with answers 
or other responses thereto due in ordinary course.  He is not required to amend, however.  If he 
elects not to amend, Baniqued’s answer to the surviving portion of the original complaint will be 
due 14 days after the running of the 28 days. 

 
  

 3.  TIME:  9:00   CASE#: MSC18-00520 
CASE NAME: NELSON VS. ANDERSON 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TIANNA NELSON 
* TENTATIVE RULING: * 
 
This case was dismissed by plaintiff. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-00710 
CASE NAME: BANET  VS.  McDONNELL 
HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT IN INTERVENTION 
FILED BY SENTRY CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
This was handled by stipulation. 
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 5.  TIME:  9:00   CASE#: MSC18-00797 
CASE NAME: KHAN VS. CHEVRON USA 
HEARING ON MOTION FOR ORDER APPROVING PAGA SETTLEMENT 
FILED BY MOHAMMED KHAN 
* TENTATIVE RULING: * 
 
The motion to approve this proposed PAGA settlement is granted. 
 
The Court also notes that plaintiff’s papers do not comply with CRC 3.1110(f) and Local Rule 
3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with 
them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00329 
CASE NAME: M.F.  VS.  CLAYTON VALLEY CHARTER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CLAYTON VALLEY CHARTER HIGH SCHOOL 
* TENTATIVE RULING: * 
 
This was continued by stipulation to August 23, to coincide with another pending demurrer.  
However, it also appears that there is a third demurrer on file, set for August 30.  Accordingly, 
the Court continues all three demurrers to August 30. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00559 
CASE NAME: WOODRUFF VS. MASON McDUFFIE MORTGAGE 
HEARING ON MOTION TO SET ASIDE ENTRY OF DEFAULT 
FILED BY TEXAS CAPITAL BANK, N.A., et al. 
* TENTATIVE RULING: * 
 
Plaintiff Woodruff has filed a notice of removal of his own case to federal court.  Accordingly, this 
Court lacks jurisdiction over the case, unless and until it is remanded back here.  If that occurs 
this motion will be put back on calendar. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00832 
CASE NAME: PAIGE-SMITH  VS.  PELED 
HEARING ON MOTION FOR DISCRETIONARY DISMISSAL FOR DELAY IN PROSECUTION 
FILED BY WENDY SILVA LVN, et al. 
* TENTATIVE RULING: * 
 
On July 12 the Court granted the motion of other defendants to dismiss for delay in prosecution, 
noting that the equivalent motion of the present moving defendants had not come up for hearing 
yet.  The same grounds apply equally to the present motion, which is not separately opposed.  
Accordingly, the present motion is granted, and this case is dismissed in its entirety. 
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 9.  TIME:  9:00   CASE#: MSC19-00880 
CASE NAME: BRACHIUM, INC. VS WONG 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY CHRISTOPHER  NIRO 
* TENTATIVE RULING: * 
 
This was continued by stipulation to August 30. 
 

 

10.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION FOR AWARD OF ATTORNEYS' FEES AFTER JUDGMENT 
FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
The motion is granted. 
 

 

11.  TIME:  9:01   CASE#: MSC19-01119 
CASE NAME: FIDELITY & DEPOSIT VS. NORTHER 
HEARING ON APP FOR RIGHT TO ATTACH ORDER & ISSUE WRIT OF ATTACHMENT 
FOR NORTHERN PACIFIC CORPORATION 
* TENTATIVE RULING: * 
 
Plaintiff applies for right-to-attach orders and writs of attachment against three defendants – 
Northern Pacific, Bradley Koeberer, and Nancy Koeberer.  In the case of Northern Pacific, 
the requested writ covers all assets.  In the case of the Koeberers, plaintiff seeks only an 
attachment on a single real property, presumably their residence. 
 
The applications are granted. 
 
Plaintiff issued public works payment bonds for a construction project undertaken by Northern 
Pacific.  Northern Pacific and the Koeberers signed indemnification agreements agreeing to 
indemnify plaintiff against any liabilities on the bonds.  The indemnification agreements included 
obligations to deposit sums to secure any such indemnification.  Plaintiff has made demands for 
deposits of $2 million, which have not been made. 
 
A number of claimants have made demands or filed suits against plaintiff on these bonds.  
Plaintiff has settled a number of these suits, with the settlements to date totaling $1,233,520.11.  
Several such claims remain pending.  The total of demands made against plaintiff runs to 
several million. 
 
Defendants oppose the applications on two grounds.  First, they contend that plaintiff has shown 
no probability of success on the merits, because defendants have “indicated their willingness” to 
defend and indemnify.  The “defend” part of this apparently represents a disagreement of 
defensive strategy.  As to “indemnify”, however, we’re way past the point of “indication of 
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willingness”, at least as to some $1.2 million already paid out by plaintiff.  Defendants do not 
suggest that this number is improvidently high, nor that they have any defense as to 
indemnification of it. 
 
Further, all this ignores that defendants are already in breach of the indemnification agreements 
in that they have not made deposits or provided other security as required by those agreements. 
Plaintiff has demanded security in the amount of $2 million, and defendants do not argue that 
that amount is unreasonable.  It is true that at the end of the day, defendants’ ultimate liability to 
plaintiff may come to more or less than that figure, once all the third-party claims are received 
and dealt with.  But if defendants had performed their contractual obligation to deposit security, 
there would have been no need for these attachments, which may be described as an effective 
substitute for the security defendants were obliged to provide.  There is little justice in 
defendants saying, in effect, “it’s true that we were obligated to deposit $2 million and we didn’t 
do it, but plaintiff still shouldn’t get attachments for the same amount”. 
 
Defendants’ second ground is related:  that the $2 million, plus interest and estimated fees, is 
not an “amount fixed or readily ascertainable” for purposes of attachment.  But plaintiff would 
have been justified in seeking attachment for the full amounts of the third-party claims made, 
which would have come to a good deal more than the amount sought to be attached. 
 

 

12.  TIME:  9:01   CASE#: MSC19-01119 
CASE NAME: FIDELITY & DEPOSIT VS. NORTHER 
HEARING ON APP FOR RIGHT TO ATTACH ORDER & ISSUE WRIT OF ATTACHMENT 
FOR NANCY KOEBERER 
* TENTATIVE RULING: * 
 
See Line 11. 
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CASE NAME: FIDELITY & DEPOSIT VS. NORTHER 
HEARING ON APP FOR RIGHT TO ATTACH ORDER & ISSUE WRIT OF ATTACHMENT 
FOR BRADLEY KOEBERER 
* TENTATIVE RULING: * 
 
See Line 11. 
 

 

 


